Today's seminar topic is 'The Australian Arbitration Framework'. It is actually one that is quite close to my heart and my interests. In my work as a Lecturer in the Deakin Law School, my main research interests lie in international commercial law, and in international commercial arbitration and the international sale of goods in particular. Much of my research work in both of these areas relates to the application of law -how and why particular laws apply to particular issues in arbitration and in international sales cases. My PhD thesis, which was completed at Monash University and which will be published in the next year with Oxford University Press, looks at one of these types of applicable law issues in detail -how arbitrators identify the substantive law that governs the parties' rights and obligations in international commercial arbitration. Today though, in addressing the legal framework for arbitration in Australia, we'll be focusing on the procedural laws and rules that make arbitration 'work' in this country.
To that end, this evening's presentation will be divided up into five main topics.
First, by way of introduction, we will consider arbitration as a dispute resolution process that takes place outside the courts, but which is still very much grounded in law.
Secondly, we will look at Australia's arbitration legislation as one part of Australia's legal framework for arbitration.
Thirdly, we'll turn to Australia's arbitration institutions and their rules.
Fourthly, we'll look to the role of the courts in supporting the arbitration process.
And then finally, we will conclude and I hope then have some time for questions.
Overall, the big-picture message here is that although arbitration is a means of resolving disputes outside of the courts, it is still very much a process grounded in law. Having an understanding of the legal framework underpinning arbitration is an essential first step in understanding how and why arbitration works in Australia.
II AN INTRODUCTION TO THE LEGAL FRAMEWORK FOR ARBITRATION IN

AUSTRALIA -ARBITRATION OUTSIDE THE COURTS, BUT GROUNDED IN LAW
Looking then to this first topic for this evening's seminar, arbitration is a dispute resolution process that takes place outside the courts, but which is still grounded in law.
Arbitration has a very long history.
2 At one point in the past, it wasn't necessarily the case that arbitrators were actually required to apply the law. In a very old English decision -the 1791 case of Knox v Symmonds -it was stated that an arbitrator 'may relieve against a right, which bears hard upon one party; but which, having been acquired legally and without fraud, could not be resisted in a Court of Justice'. 3 What is described here is the practice of arbitrators deviating from the application of law, where that deviation would be considered just in all the circumstances. However, over time, we moved away from this position.
Another old (but relatively more recent) English case -the 1886 English decision of Re Carus-Wilson and Greene -emphasised that the essence of arbitration was to 'hold an inquiry in the nature of a judicial enquiry, and hear the respective cases of the parties, and  The law that governs the substance of the parties' dispute (for example, the body of contract law that is applied to resolve the parties' actual legal dispute);
 Other applicable rules, non-binding guidelines, and recommendations; and  The law governing the recognition and enforcement of the award that the arbitrators ultimately render.
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So we see here that so far as arbitration is concerned with the law, we aren't just talking about the substantive law (such as contract law) that governs the parties' actual dispute. We have a variety of other sources of laws and rules that set up the legal framework for the process of arbitration itself. It is these procedural laws and rules that we are looking to in this evening's seminar. And turning now more specifically to this legal framework for arbitration in Australia, a good place to start is the Australian legislation governing international and These Acts are procedural laws. They provide the foundations for arbitration in Australia because they are the Acts which provide a legal basis for recognising the legitimacy of arbitration. They also set out, as a matter of procedure, how arbitrations governed by those Acts are to be conducted. This is why it is important to emphasise their nature as procedural laws. They are concerned with the conduct of arbitrations, rather than the parties' actual substantive disputes.
The reason why we have these two different legislative regimes is that the Commonwealth Model Law that it applies to international commercial arbitration. These are two limitationsthat an arbitration must be international, and that it must be commercial. The requirement that an arbitration be commercial is defined in a footnote -this term is to be given 'a wide interpretation so as to cover matters arising from all relationships of a commercial nature, whether contractual or not'. 11 The requirement that an arbitration be international is then One of the hallmark features of procedure in commercial arbitration is party autonomy -the right of the parties to themselves choose how their disputes will be resolved. We'll come back to this in the next topic of tonight's seminar, when we discuss arbitration institutions and their rules. But for now, in relation to Australia's arbitration legislation, what we can take away is that these Acts provide what has been called in the literature an 'emergency kit' for arbitral procedure. 12 They set out enough default rules for how an arbitration is to be conducted so that even if the parties do not adopt their own procedural rules, an arbitration would still be able to be effectively conducted, and could effectively proceed through to its conclusion. So we can see that the provisions of these Acts address essential procedural issues such as:
 The requirements for a valid arbitration agreement; 13  How the arbitrators are to be appointed;
14
 The powers of arbitrators with respect to interim measures; 15  How the proceedings are to be conducted; 16 and  The issuing of the tribunal's award. 17 Australia's international and domestic arbitration legislation has been amended over time, to take account of emerging best practice in arbitration law. To take one example, the process -such as the due process requirements that parties be treated equally and given an opportunity to present their cases 27 -that are mandatory and that are unable to be excluded.
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Other provisions are subject to the parties' own agreement, and where the parties have made a relevant agreement on a point of procedure, their agreement prevails over the default rules in an arbitration Act.
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This autonomy of the parties to shape the procedure of an arbitration is part of arbitration's procedural flexibility. Procedural flexibility is hallmark feature of arbitration. Parties can take advantage of this flexibility by choosing to have their arbitrations administered by an institution, and also by adopting arbitration rules. Arbitration rules are procedural rules that govern the conduct of an arbitration, not unlike the procedural laws that we have just addressed. When parties adopt arbitration rules, they are (at law) building upon the legal framework that is already set out in that legislation. Adopting a set of procedural rules constitutes the parties making their own agreement on arbitral procedure for the issues that are covered in those rules. Those rules will then take precedence for those issues over the default provisions that are set out in the relevant arbitration law. We call this type of arbitration institutional arbitration, as compared to ad hoc arbitration.
Where an institution administers an arbitration, it performs certain administrative and support functions in relation to that arbitration. Where an institution -such as the Resolution Institute or ACICA -administers an arbitration, that institution will provide certain administrative support and will also perform some supporting functions in relation to the arbitration itself. 36 For example, if a party seeks to challenge the appointment of an arbitrator for apparent bias based on an alleged lack of independence, or partiality, under the default provisions of the Model Law a court will decide that challenge. 37 We will have more to say on the role of the courts in a moment. 
V THE LEGAL FRAMEWORK -THE ROLE OF THE COURTS
So far in assessing the legal framework for arbitration in Australia, we have looked to arbitration legislation, and the roles of arbitral institutions and arbitration rules. The final element of the legal framework for arbitration in Australia that we will consider this evening is the role of the courts. While arbitration is a dispute resolution procedure that takes place outside of the Australian courts, courts still play an essential role in supporting the arbitral process.
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In both international arbitration and in domestic arbitration, the role of the courts is limited.
Where parties enter into an arbitration agreement they are held to their agreement to arbitrate disputes instead of resorting to the courts. 43 Arbitration agreements are said to have both positive and negative effects. The positive effect of an arbitration agreement is that the parties gain the right to arbitrate their disputes, while the negative effect of an arbitration agreement is that the parties lose the right to resort to national courts. 44 The courts will therefore not interfere with the role of arbitrators in resolving the merits of the disputeascertaining the facts, applying the law to the facts, and then resolving the dispute. In fact, according to law, the courts can only intervene in an arbitration when specifically permitted to do so by the relevant arbitration legislation. This is set out in Art. The courts play an important role in supervising arbitrations seated within their jurisdiction.
In this respect, the courts undertake certain functions to support the arbitral process, as set out in the relevant arbitration legislation. To return to the example of arbitrator challenges that we mentioned earlier this evening, where a challenge is made to an arbitrator's appointment on the basis of apparent bias in an ad hoc arbitration, it would be a court at the seat of arbitration that would decide upon that challenge. 45 In the case of international commercial arbitration in Australia, that court is the Supreme Court of the relevant State or Territory where the arbitration is seated, or the Federal Court of Australia in any case. 46 In the case of domestic commercial arbitration in Victoria, that court is the Supreme Court of Victoria. 47 To provide another example of court support in the case of domestic arbitration, where a party applies to the Court with the permission of the arbitral tribunal, 48 the Supreme Court of Victoria may issue a subpoena requiring the attendance of a person before the arbitral tribunal and / or the production of documents in the arbitration. Similarly, where an arbitral award rendered in Australia is sought to be enforced overseas, it is very likely the provisions of the New York Convention that will provide the legal framework for that enforcement issue.
The New York Convention is said to have a pro-enforcement bias. 56 This means that, as a general principle, courts should err on the side of enforcing awards rather than refusing their enforcement. In Australia, this overarching policy of supporting arbitration is actually set out in the statutory objects section of the International Arbitration Act 1974 (Cth), 57 and that legislation also specifically instructs courts to take those objects into account when exercising functions under the Act. 58 The courts of some countries, over time, have been better at embracing this principle than others. In the case of Australia, our courts have emphasised their willingness to embrace the enforcement of foreign arbitral awards. 59 An important aspect of the enforcement role of the courts under the New York Convention is that they do not pass second judgment on the merits of the case -courts do not take into account whether, on their view, arbitrators made an error of fact or an error of law. 60 To return to the Formula One litigation we mentioned a little earlier, this was emphasised by both the Supreme Court of Victoria as well as the Court of Appeal. 61 As explained in the Redfern and Hunter text, ' [i]f the tribunal has jurisdiction, the correct procedures are followed, and the correct formalities are observed, the award -good, bad, or indifferent -is final and binding on the parties'.
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 The award isn't yet binding on the parties, or has been set aside by a court in the seat of arbitration.
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 The issue in dispute was not one that is capable of being settled by arbitration. 72 An example of an inarbitrable subject-matter might be the criminal and administrative liabilities arising out of corruption and bribery. 73  Enforcement of the award would be contrary to the public policy of the country where that enforcement is sought. 74 While this ground appears broad on its face, public policy is generally given a very limited scope, and once again does not extend to the arbitrators' decision on the merits of the case. Before leaving the role of the courts, one particularly interesting issue that has arisen in Australia in recent years relates to the duty of arbitrators to provide reasons for their awards.
In international commercial arbitration, and in domestic arbitration, arbitrators have a duty to render a reasoned award. 82 Under Australian law, a failure to adequately reason a judicial decision is considered an error of law. 83 In the Westport Insurance case of 2011, 84 the High
Court addressed the issue of the adequacy of arbitrators' reasons in the context of the old (pre-2010) domestic arbitration Acts. In that case, the High Court confirmed that a failure to properly reason an arbitral award also constitutes an error of law. 85 However, though this decision is in principle relevant to the new domestic arbitration Acts, its relevance will be limited in practice through the dual requirements that parties agree to allow appeals on points of law, and that leave of the Supreme Court is granted. 86 Under the old legislation, it was not necessary for there to be party agreement in all cases -the parties could agree to exclude appeals on points of law, 87 but otherwise an appeal required either (but not both) of the agreement of the parties or the leave of the Supreme Court.
VI CONCLUSION -SUMMARY AND QUESTIONS
So to bring all that we've discussed today back to the big-picture message that we identified at the outset -while arbitration is a means of resolving disputes outside of the courts, it is still a process very much grounded in law. Arbitration, as a dispute resolution procedure, has a legal framework supporting it and underpinning it. This evening's seminar has taken us (briefly) as far back as 1791, but focusing on contemporary Australian arbitration law, we've seen that legislation, arbitration institutions and their rules, and the role of the courts are important parts of this legal framework in Australia. Having an understanding of this legal framework is essential in understanding how and why arbitration works in Australia.
It is probably fair to say that arbitration is still as much the 'new black' today, as it was when
Professors Garnett and Nottage used that term to describe arbitration five years ago.
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Fashion moves fast, and fashions come and go -though there is good reason to believe that the interest we are seeing in Australian arbitration at the present time is here to stay. Thank you very much to the Resolution Institute for having me here for this evening's seminar, and thank you all for your attention today.
